Supervision in the Securities Market

Now we shall pass on to regulation, control and supervision in the securities market.  Running ahead we can say that the legislative system of regulation and supervision in capital markets has some inaccuracies, some incompleteness and contradictions. 

First of all we should pay attention to significant terminology differences between the banking and securities market legislation. If banking acts are based on notions of “banking regulation and supervision” (with their distinct internal structural division) then the Federal law # 39-FZ “On securities market” has such notions as “securities market regulation” and “control over compliance with terms, obligations, rights, etc”.

Under article 38 of the Law government regulation of the securities market is executed in the following way:

· imposing mandatory requirements for activity done by issuers, professional market participants as well as for the standards of the activity;

· governmentally registering issues  (additional issues) of securities and securities prospectuses  and control over issuers’ compliance with terms and obligations, specified in them;

· licensing the activity of professional participants of the securities market;

· making a system of protection of owners rights and control over whether issuers and professional participants of the securities market comply with their rights;

· banning and suppressing activities of individuals active in the securities market without having a respective license.

Strictly speaking, criteria for singling out ways of government regulation used in the article do not correspond to stages of law regulation in respect to the general theory of law. Obviously in this case the lawmaker used the objective criterion as a classifier for regulation ways. In particular, some individuals (issuers, professional market participants), some procedures (issues registration, meeting the rights of securities owners, etc.) were pointed out here as objects for regulation. More over, the concept of “control” is not structurally singled out in this case and is thus dispersed and lost.

During 1996 – 2004 it was the Federal Commission for the Securities Market (FCSM) that was the executive body for government policy in the securities market, control over activities of professional participants of the securities market through defining the order of their activity and for making standards of issuance. 

In the Spring of 2004 according to point 12 of Order # 314 of the President of the Russian Federation the FCSM was abolished and its functions for control over activities of professional participants of the securities market through defining the order of their activity and for making standards of issuance in the securities market were handed to the Federal Financial Markets Service of Russia (FFMS of Russia). FFMS of Russia also took functions of control and supervision in financial markets from the Ministry of Labor and Social Development of the Russian Federation, which was also abolished, control of exchanges previously executed by the abolished MAP of Russia, control over and supervision of forming and investing funds of pension savings from the Ministry of Finance of the Russian Federation.

According to the Order and Resolution of the Russian Government dated April 9, 2004 # 206 “Issues of the Federal Financial Markets Service” are under the authority of the Russian Government. According to the Provision about FFMS approved by the Resolution of the Russian Government dated June 30, 2006  # 317, the Federal Financial Markets Service is the federal executive body executing functions for adopting normative and legal acts, control over and supervision of financial markets (except for insurance, banking and auditing activity).

Article 42 of the Order on the securities market specifies the following functions of the federal executive body of the securities market:

1) deliberating main ways of the securities market development and coordinating activities of federal executive bodies on securities market regulation issues;

2) approving standards for securities issuing, securities prospectuses including the ones of foreign firms issuing securities in the Russian Federation and the order of the government registration of securities issues (extra issues), government registration of reports on the results of the issue (extra issue) of securities and securities prospectuses registration;

3) developing and approving universal requirements for rules of professional activity in securities;

4) imposing specific requirements for securities transactions, norms for allowing securities to be publicly issued, circulated and quoted and listed, of settlement and depository activity. The rules for accounting and reporting for issuers and professional participants of the securities market are set by the federal executive body responsible for the securities market along with the Ministry of Finance of the Russian Federation;

5) setting mandatory requirements for the order of keeping the register;

6) setting the order and executing licensing of different types of professional activity in the securities market as well as sustaining and canceling licenses in case of breach of the requirements of the legislation of the Russian Federation concerning securities;

7) granting general licenses allowing to license the activity of the professional participants of the securities market as well as sustaining or canceling the licenses mentioned. Cancellation of the general license granted to an authorized body, does not mean cancellation of licenses of professional participants of the securities market granted by the authorized body;

8) setting the order, executing licensing and keeping the register of self-regulatory organizations, professional participants of the securities market and canceling the licenses mentioned above after finding a case of breach of the requirements of the legislation of the Russian Federation on securities as well as of standards and requirements approved by the federal executive body responsible for the securities market;

9) establishing standards for activities of investment, non-governmental pension, insurance funds and their management companies as well as insurance companies in the securities market;

10) controlling whether issuers, professional participants of the securities market, self-regulatory organizations membering professional participants of the securities market comply with the requirements of the legislation of the Russian Federation on securities, standards and requirements approved by the federal executive body for the securities market;

11) controlling the order of transactions with funds or other assets done by professional participants of the securities market for the purposes of preventing legalization (laundering) of income gained illegally;

12) providing for disclosure of information about registered issues of securities, professional participants of the securities market and securities market regulation;

13) providing for establishing  open-to-general-use information disclosure system in the securities market;

14) approving qualification requirements for senior executives and employees of professional participants of the securities market, certifying them (checking for whether senior executives and employees meet the qualification requirements) by examining and granting them certificates, setting the order of certification, list of the documents submitted along with the application for certification, the number and types of certificates, programmes of qualification examinations and the order of passing them;

15) developing projects of legal and other normative acts related to regulation of the securities market, licensing activities of its professional participants, self-regulatory organizations membering professional participants of the securities market, controlling the way securities and normative acts on securities are observed, performing their examination;

16) developing recommendations on applying the legislation of the Russian Federation, which regulates the issues related to securities market operation;

17) managing regional branches of the federal executive body for the securities market;

18) setting the order of keeping the register and keeping the register of professional participants of the securities market containing data about granted, sustained and cancelled licenses for professional activity in the securities market. The federal executive body for the securities market makes changes into the register of professional participants of the securities market within 3 days after a respective decision was made or respective documents received, which are a ground for making changes;

19) setting and defining the order of admittance to making an outside-the-Russian-Federation initial offering and circulation of securities issued by issuers registered in the Russian Federation;

20) suiting in the arbitrage for cancellation of the legal entity, which broke the requirements of the legislation of the Russian Federation about securities and for imposing sanctions against the requirements breaker, which are established in the legislation of the Russian Federation;

21) supervising compliance of the value of the issue of securities to their number in circulation.

If we analyze the list of the functions above we can come to the following conclusions. First of all, the supervision function is not mentioned as the one that is executed by the FFMS of Russia (except for article 21, which mentions “supervision of the compliance with the value of the issue…”). 

Theoretically, the supervision function can also accommodate the functions and tasks stated in articles 6,7,8 (as for licensing), 10-11 (as for control). Thus, in this law in the meaning of “supervision” the term “control” is actually used the meaning of which is obviously undisclosed. 

Moreover, Chapter 10 of the Law on “The Regulation of the Activity of Professional Participants of the Securities Market” consists of only single article (article 39 on “Licensing of Activity of Professional Participants of the Securities Market”). This can make us come to a paradoxical conclusion that notions of “regulation of activities” and “licensing” are considered to be equal by the lawmaker. 

In practice the normative uncertainties do not prevent FFMS of Russia from widely using its supervision instruments by setting different kinds of requirements for securities market entities and then controlling their execution.  Moreover, the authors of the Strategy of the Financial Market Development (approved by the Order of the Government of the Russian Federation # 763-P dated June 1, 2006) announce their intention to make a system of principles of prudential supervision of the risks experienced by professional participants of the financial market. 

As the Strategy says “the need for the system of prudential supervision of the risks experienced by the professional participants of the financial market results from the degree of maturity the Russian financial market has come to and the level of risks taken by its major participants.” Despite the fact that normative and legal acts of the Russian Federation specify some prudential measures there is no integral unified prudential supervision system in the financial market. 

The key task of the prudential supervision system in financial markets is to forecast and prevent risks of both individual financial organizations and system risks for the purposes of securing stability and reliability of the whole market. However, the regulatory and controlling body has another task for individual financial market participants, which includes measuring the liquidity risk, which is usual for any financial institution, for the purposes of preventing possible consequences of bankruptcy as well as diminishing the operational risk by implementing effective control for transactions done in the financial market. 

Implementing the system of prudential supervision in the financial market also presumes implementation of effective measures (both preventive and forced ones) from the supervisory body against breakers of prudential norms and standards. These measures must, on the one hand, make market participants obey the prudential norms and, on the other hand, be an instrument for the supervisory body to influence unfair companies. 

It is reasonable for all kinds of financial organizations (insurance companies, professional market participants) to set universal principles of bankruptcy, which could be similar to the ones set for credit institutions. 

Implementing universal principles of bankruptcy is related to the need to unify measures applied to prevent bankruptcy of financial entities and procedures used when recognizing the entity as a bankrupt. One of such measures may become appointing temporary administration as it is specified by the Russian Law about the bankruptcy of credit institutions. 

For the purposes of optimizing the procedures of the prudential supervision in the financial market we should abandon the practice of separate licensing for brokerage and dealership.  

Under the Provision about the FFMS of Russia approved by the Resolution of the Russian Government dated Jun 30, 2004 # 317 the Federal Financial Markets Service has the following authorities:

1) submitting draft federal laws, normative and legal acts of the President of the Russian Federation and the Government of the Russian Federation to the Government of the Russian Federation. These and other documents are submitted to the Government of the Russian Federation because they need to be approved by the Government of the Russian Federation. These documents also relate to the activity of the FFMS of Russia, which is specified by article 1 of this Provision as well as to the draft work plan and forecast data of the FFMS of Russia’s work;   

2) approving normative and legal acts on its own (on issues, which are in their authority) according to and for the purposes of executing the Constitution of the Russian Federation, federal constitutional laws, federal laws, acts of the President of the Russian Federation and the Government of the Russian Federation FFMS of Russia; 

3) according to the federal laws, acts of the President of the Russian Federation and the Government of the Russian Federation executing the following authorities for control and supervision in its area of concern: registers securities issues, management rules and other documents, makes “notification” registrations of non-governmental pension funds, licenses professional activity in the securities market, activity of non-governmental pension funds, joint stock investment funds, management of investment funds, unit investment funds and non-governmental pension funds as well as the activity of specialized depositories of investment funds, unit investment funds and non-governmental pension funds; sustains securities issuing; arranges check-ups and control and supervision measures aimed at credit history bureaus, issues instructions and executes other control and supervisory functions which were assigned to federal executive body for financial markets by normative and legal acts of the President of the Russian Federation and the Government of the Russian Federation;

4) generalizing the practice of law enforcement in its determined authority; 

5) issuing methodological materials and recommendations on issues assigned to its authority;

6) executing  functions of the main manager and receiver of the federal budget resources allocated for the Service needs and realization of the functions it is entrusted with;

7) arranging contests and government contracts conclusion (according to the order approved) for placing orders for goods, works, services needed by the Service as well as for conducting research for other government needs  in the sphere of activity determined including arrangement of contests (according to the order determined by the Government of the Russian Federation) to select a specialized depository and management companies to be contracted by the Pension Fund of the Russian Federation;

8) receiving citizens, arranging for timely and through consideration of oral and written applications from citizens, making decisions on them and sending answers to citizens from whom the applications were received;

9) arranging for protection of data, which have the status of the state secret;

10) arranging for preparedness activity of the Service as well as control and coordination of the preparedness activity of organizations being in its competence;

11) arranging for professional training of the Service staff, its retraining, qualification advancement and periods of trainee;

12) working with government bodies of foreign countries and with international organizations in the authority and order agreed;

13) gathering, keeping, registering and using archive documents developed by the Service during its operation. All these actions are done according to the legislation of the Russian Federation;

14) arranging for information disclosure according to the Russian legislation. 
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